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W
hen real estate markets ignite 
and new opportunities arise, 
Texas property owners have 

attempted to use antitrust laws to cir-
cumvent exclusive use provisions in 
commercial leases (See, e.g., City Prod-
ucts Corp. v. Berman, 610 S.W.2d 446, 
448 (Tex. 1980) discussing the exclu-
sive use exception to antitrust laws).

An exclusive use provision consti-
tutes one kind of restrictive covenant 
that is negotiated between a commer-
cial landlord and tenant. Generally, 
before the tenant determines that it 
will invest substantial time and money 
building its business at the landlord’s 

location, it requests that a retail land-
lord ensure that other tenants and us-
ers of the landlord’s property do not 
use their leased premises to do busi-
ness that competes with the business 
of the incoming tenant. Consider the 
following paragraph:

Tenant will have the exclusive right 
in the project to sell tiramisu. Tenant 
will have the exclusive right in build-
ings X and Y to sell Italian cuisine as 
its principal food item. Landlord shall 
not lease any other space in building X 
to a tenant that sells pizza in excess of 
15 percent of such tenant’s gross sales. 
The foregoing exclusive will continue 

only for so long 
as tenant uses the 
premises for its per-
mitted use. 

Although the last 
sentence suggests 
that this paragraph 
constitutes only 
one “exclusive,” it 
actually contains 
three separate re-
strictions on the 
landlord’s abil-
ity to lease to other 
tenants. The frst restriction prevents 
the sale of tiramisu and applies to the 
landlord’s entire project. The third ap-
plies to the sale of pizza which com-
prises more than 15 percent of a ten-
ant’s gross sales and applies only to 
certain businesses. However, the sec-
ond restriction prevents the sale of 
“Italian cuisine” which is not clearly 
defned.

 Presumably, because the exclu-
sive concerning pizza is more limited 
than the others, the landlord has de-
termined that the sale of some pizza 
within the project is either more likely 
to occur than the sale of tiramisu and/
or is more benefcial to the shopping 
center than the sale of tiramisu. 

In addition to defning what use is 
limited, the landlord has also described 
when and where the use is limited. 
The landlord has limited the provision 
so that it only remains in efect as long 
as the protected tenant is conducting 
business as originally contemplated 
in the tenant’s lease. Once the tenant 
with the exclusive stops selling some 
amount of pizza, tiramisu and Italian 
food, the exclusive use provision auto-
matically ceases to bind the landlord 
in leasing its property for those uses. 

Pros and Cons
Exclusive-use provisions are most 

frequently found in retail and mixed-
use projects. The purpose of this kind 
of provision is to protect tenants when 
they are using the leased space to gen-
erate sales revenue. The exclusive not 
only justifes the tenant’s initial invest-
ment in the lease, it also creates an op-
portunity for the tenant to establish 
itself at a particular location without 
interference from competing tenants.

 Landlords beneft from the fnan-
cial success of their tenants in various 
ways, which may include the consis-
tency of rental payments, increased 
trafc generated by a tenant and pay-
ment of percentage rents. To the ex-
tent that an exclusive-use provision 
preserves a tenant’s fnancial success, 
it may directly beneft the landlord.Ex-
clusive-use provisions, however, can 
be a signifcant source of frustration. 
When a landlord grants an exclusive-
use provision, it assumes the obliga-

tion to tell future tenants that they can-
not perform a certain use and then to 
ensure compliance by those tenants. 
As a result, a landlord may have to 
turn away a prospective tenant, seek 
a waiver from the protected tenant or 
declare that a breaching tenant has de-
faulted on its lease. In any such case, 
the exclusive use will cost the land-
lord time and money. In a worst-case 
scenario, the agreement to give an ex-
clusive creates a future liability for the 
landlord. In at least one case, a court 
stated that a landlord’s failure to com-
ply with an exclusive-use provision in 
a lease created a “valid defense” to the 
landlord’s claim for default (Wettstein 
v. Love, 583 S.W.2d 471, 474 (Tex. Civ. 
App.—El Paso 1979, writ denied)).

In light of the fact that exclusive 
uses are intended to restrict competi-
tion from surrounding tenants, some 
may question whether they are legally 
enforceable. However, Texas courts 
have expressly held that they are en-
forceable and that they run with the 
land (Id.). Moreover, in construing an 
exclusive-use provision, a court may 
fnd that a tenant’s use that overlaps 
with a restricted use violates “the 
spirit and intent of the lease clause.” 
Fluctuations in real estate markets 
may directly afect the prevalence of 
exclusive-use provisions in commer-
cial leases. On one hand, some tenants 
may attempt to leverage weak mar-
kets to negotiate stronger protections 
and tenant-friendly provisions. On 
the other hand, when markets are soft, 
landlords may be particularly loathe 
to limit future leasing opportunities. 

As tenant mixes in shopping centers 
vary and potential turnover increases, 
landlords may not be willing to invest 
in drafting and overseeing the provi-
sions. At the same time, savvy ten-
ants negotiating with mom-and-pop 
landowners may demand exclusives 
along with other concessions. Real 
estate markets may ebb and fow but 
the long-term success of a landlord or 
tenant will largely depend on plan-
ning. Inattentive drafting and failure 
to track exclusive-use provisions can 
create inadvertent breaches of leases 
and a host of unhappy tenants. 

So, if a landlord determines that it is 
willing to grant exclusive-use provi-
sions to certain tenants, the landlord 
should ensure that the exclusive-use 
provisions serve a meaningful pur-
pose, are clearly described and appro-
priately limited and that the landlord 
or its property management company 
carefully read the various leases with-
in a project to monitor and understand 
the relationship between overlapping 
exclusive-use provisions. n
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